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Statement 


The judgment appealed from arises out of an action by 
a longshoreman against the owner (Rudolf Oetker) of a 
vessel (M.S. Potarstern) to recover damages for personal 
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injuries which he sustained aboard said vessel when he 
was struck by a box of bananas which, as it was being dis- 
charged from the vessel, fell from the belt of a conveyor 
which was owned by Standard Fruit and furnished for use 
aboard the vessel, and had been installed aboard the vessel, 
and was being operated by employees of Bay Ridge. No 
ship’s equipment or personnel were in any way involved in 
the discharging operation. 


The plaintiff longshoreman’s action against the ship- 
owner was tried in the United States District Court for 
the Eastern District of New York before the Honorable 
Thomas C. Platt and a jury. The jury rendered a verdict 
finding the shipowner negligent and its vessel unsea- 
worthy. 


The claims of the shipowner against Standard Fruit and 
Bay Ridge for indemnity were tried by agreement before 
the trial Judge without a jury. The trial court awarded 
the shipowner full indemnity plus costs and counsel fees 
and directed that Bay Ridge and Standard Fruit each pay 
fiity (00%) percent of such indemnity. 


Rudolf Oetker, as cross-appellant, joins in the arguments 
presented in the brief of Standard Fruit attacking the judg- 
ment entered herein insofar as it awards recovery to the 
plaintiff. As appellee, Rudolf Oetker joins in the argu- 
ments presented in the brief of Bay Ridge that the judg- 
ment Was correct in directing indemnity against Bay Ridge 
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and Standard Fruit for one-half the damages. 


POINT I 


The evidence does not support a finding of negli- 
gence on the part of the shipowner. 


There is no dispute that the box of bananas which struck 
the plaintiff fell when the conveyor belt on which the box 
was resting “jumped” as the witness Jackson started run- 
ning the belt (117). There was no evidence that on any 
prior occasion the belt either jumped or that the boxes fell 
off the conveyor because of a jumping of the conveyor belt. 
As the brief of United Fruit points out, the plaintiff’s 
proof of shipowner negligence is based on two incidents 
when a so-called mate was present. One involves the fall- 
ing of boxes for reasons unknown at some prior point in 
time on the date of the plaintiff’s accident. The other 
involved the hanging up of boxes on the conveyor belt 
also at an unspecified time prior to plaintiff’s alleged acci- 
dent. On this occasion the longshoreman straightened up 
the boxes and the belt was started up again, without inci- 
dent and the so-called mate departed. In Rice v. Pan 
Atlantic Gulf & Pacific Co., 484 F.2d 1318, 1320 (2 Cir. 
1973) this Court held that in order to find negligence the 
jury is required to find both that the alleged unsafe con- 
dition existed and that the shipowner had notice of it. 
Evidence such as there was in this case that boxes fell on 
a prior oceasion for unexplained reasons or that on an- 
other prior occasion boxes became hung up on the con- 
veyor belt but did not fall, not only is not evidence that 
a box would fall because the conveyor belt would jump, 
but also is not evidence on the basis of which a jury could 
reasonably find either actual or constructive notice. 


Conclusion 


Should the judgment in favor of the plaintiff against 
the shipowner be vacated and the complaint dismissed, the 
shipowner nonetheless should be awarded its costs and 
counsel fees. On the other hand, should this Court sustain 
the jury verdict in plaintiff’s favor, the judgment award- 
ing indemnity against both Standard Fruit and Bay Ridge 
should be affirmed. 
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